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__J Il AN COUNTRY PLAWHING (SCOVLANG) ACTS 1972 — 1974
4§ oljog iz SF’°3
" BAST LOTHIAN DISTRICT COUNCIL
3NID . _
gm 2SERVATION ORDSR o, 26 ¢ POGBIE HOUSE

Bast Lothien District Council in this Order referred to as "the plenning suthority" in
exercise of the powers conforred on them by Zections 58 and 59 of the Town and Country
Plznning (Scotland) Act 1972 (hereinaftcr referred to as "the Act") and of 211 other
powers enabling them in that beheld and subject To the provisions of the Forestry Act
1967 hereby make the following Order

Citetion commencement end interpretation.
1o (1) +this Orier may be cited as the mast Lothian Listrict Council Tree Preservation

Orcer Io. 26 (1976) and shell come into effect on the date specified in Article
15 to this Orcer,

(2) the Interpretdion Lct 1889 shell epply for the interpretation of this Order
&8s 1t applies for the interpretation of an Act of Parliament.

Prohibition egeinst felling etc., without consent.

n

° Subject to the provisions of this Order and the exenmption specified in the Second
Schedule hereto, no person shell, except with the consent of the planning authority
cut down, top, lop, uproot, wilfully damage or wilfully destroy or ceuse or permit the
cutting cown, tovping, lovving, uprootinfw or wilful damage or wilful destruction of
any tree sw»ecified in the First Schedule hereto or comprised in 2 group of trees or
in a woocland specified therein, the position of which trees, groups of trees and/or
woodlands to which this Order reletes is defined in the manner indicated in the said
First Schecdule on the map annexed and signed as relative hereto, which meP shall for
the purpose of such definition as aforesaid, prevail where any ambiguity arises
betueen it and the svecificavtion in the seid First Schedules

Applicetion for consent.

%  An spplication for consent mede to the planning asuthority under Article 2 of this
Orcer shell be in writing and shell specify -

(i) the tree or trees to which the application relates;
(ii) the reasons for making the applicetion;
(iii) the operations for the carrying out of which cousent is required;

anc shall vhere necessery for the identification of such tree or trees be accompanied
oy & mep or nlan of c size or on & scale sufficient for the purpose.

Lo If it is desired to fell =ny of the trees included in this Urder, whether included as
trees, groups of trees or woodlznds, end the trees are trees for the felling of which
e licence is required uncer the Forestry Act 1967, application should be made - not
to the planning suthority for consent under this Order but to the Conservator of
Forests for & licence under Section 15(5) of that Act,.

5e (1) where an application for consent is macde to the planning authority under this
Orcer the planning authority mey grent such consent either unconditionally, or
subject to such conditions (including conditions requiring the replacement of
eny tree by one or more trees on the site or in the immediste vicinity thereof)
as the Jlanning authority aney vthink fit, or mey refuse consente

Providecd thet where the applicetion relastes to any woodlands swecified in the
firet Schedule to this Order the vlamming authority shall grant consent so far
&8 1t accords with the principles of good forestry, except where, in the
opninion of the planning suthority, it is necessery in the interests of amenity
to maintein the speciezl cherscter ¢f the wooilend or the woodland character

of the crea and shall not impmose conditions on such consent requiring replacement
or revlanting.
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(2) The authority shall keep & register of 2ll applications for consent under this
Order containing information &s to the nature of such zpplications the decisions
of the planning suthority thereon, any compensation aweried in consequence of
such decisions and any directions as to replanting of woodlands and every such
register shell Dbe svailable for inspection by the public at 811 reasonable
hourse

5. Where the planning suthority refuse consent unéer this Orcer or grent such consent
subject to conditions they mey when refusing or granting consent certify in respect
of any trees for which they are so refusing or granting consent that they are
setisfied:-

(a) thot the refusalor condition is in the interests of good forestry; or
(b) in the case of trees other than trees comprised in woodlands, that the trees
heve an outstanding or special emenity valueo

To (1) Vnere consent is granted under this Order to fell any part of a woodland other
then consent for silvicultursl thinning then unless:-

(&) such consent is granted for the purpose of enabling development to be
carried out in zccordance with Penission to develop land under Part III
of the Act, or

(v) the planning authority, with the aporoval of the Secretary of State,
dispense with replanting,

the suthority shell give to the owner of the land on which that part of the
roodland is situated a direction in writing specifying the manner in which and
the time within which he shall replent such land and where a direction is given
and the vart is felled the owner shell, subject to the provisions of this Order
end Section 164 of the sct, replent the said lend in eccordance with the
direction.

(2) Any direction given uncer peragraph (1) of this Article may include requirements
as to -

(a) speciles;

(b) number of trees per acre;

(c) the ere ction and maintenance of fencing necessary for the protection of
the replanting;

(d) the preparation of ground drsining removal of brushwood, lop and top;
and

(e) protective measures against fire.

Iy

(3) 1If eny cuestion arises between the plamning suthority anc the =saic owner
12nd as to whether any such direction is 1 nable heving regard to the
partic » circumstances of the case oT to any other materizl considerations,
the ¢ -:on shall on the applicetion of either party, be determined by the

Secretary of State, whose decision shall be final,

(o]
ct
(4]

bdaptetion and modification of Act

Be The provisions set out in the Third Schedule to this Oréer,being provisions of the
Act adepted and modified for the purposes of this Order, shall apply in relation
hereto.

Compensation
% Subject to the provisions of this Orfer, any person who has suffered loss or damage
in consequence of any refusal (inclz > revocetion or modification) of consent

under this Order or of any grant of v such consent subject to conditions, shall,
if he makes e claim on the planning suthority within the time and in the manner
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prescribed by this Order, be entitled to recover from the planning euthority compen-—
sation in respect of such loss or damage.

Provided thet no compensstion shell be psyable in respect of loss or damege suffered
by resson of such refussl or grsnt of consent in the case of eny tree/trees the
subject of & certificate in accordance with Article 6 of this COrder.

0. In essessing compensation paysble under the last preceding peragrash eccount shell
be talen o im
() eny compensation or contribution which has been paid whether to the clsimsnt
or sny other psrson in respect of the same trees or woodland areas under the
terns of this or sny other Pree Preservation Ordsr under Section 58 of the zct,
or unier the terms of any Interim Preservetion Order made under Section 8 of the
Town znc Country Plamning (Interim Development)(Scotland) Act 1943(2) or eny
compensetion which has been peid or vhich could have been claimed under any
orovision releting to the preservation of irees or protection of woodland
cotained in sn operative scheme under the Cown and Country Planning (Scotland)
Aet 1932(b), and
(b) eny injurious affection to zny lznd of the owner which would result from the
felling of the trees or voodlands the subject of the claim,
11, (1) A ¢lzim for compensation under this Urier shzll be made by serving on the
plenning suthority = notice in writing stating the grounds of the claim and
the smount claimed.
. ..., fhich R . . ; i
(2) The time wiphin/zny such claim shall be made as zforesaid shell be & period of
cix months from the date of the decision of the planning authority or of the
Secretery of State, zc the cese may be, or where an appeal has ‘been mace %o
the .ecrestory of State sgainst the decision of the planning avthority, from the
date of the decision of the Sscretary of State on the sppeel,
12, Liny question of (isputed compensstion shell be determined in accordance with the [
provisions of Section 168 ef the ‘ct. T
Cifences andé penalties, sice |
|
1%3. Uncer the provisions of Section 98 of the ict any person who in contravention of
this Order cuts Zown, uproots 'ar wilfully destroys & tree, or wilfully dsmages, tops
o7 lops = tree in such = menner as to be likely to destroy it, shall be guilty of an
offence ané lisble on summary conviction to 2 fine not exceeding £400 or twice the
sum vhich appears to the court to bs the velue of the tree whichever is the greater, |
or on coaviciion on indictment to & fine, Other contraventiions of this Ozder cerry
w7ith them on summery convictions z fine not exceeding £200. If in the case of =
continuing offence the combtravention is continued efier conviction the offender |
shall be guilty of & further offence and liszble on summary conviction to an additions
fine not exceedinz &5 for sach dey on vhich the contrevention is so continueds
14, (1} If a trec other then one which is part of z woodland is removed, uprooted or

destroyed in contrsvention o this Order, or is removed, uprooted or destroyed

or cies et = time when its fellinz iz authorised only by virtue of the provis-
ions of Section 58(6) of the Act relating to uprooting or felling where urgently‘l
necessary in the interests of sefety, it shell be the duty of the owner of the
1znd, unless on his application the plenning authority dispense with this
requirement, fo plent another tree of appropriate size and species at the same
plece &8 soon a&s lie regsonably can.

(

(]

) In relstion to zny iree planted vursusnt o paragraph (1) above this Crder

W

=
ghall epply as it applied to the originsl itree.
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(3) If it eppears to the planning authority that the provision in paragraph (1)
above has not been complied with in the case of any tree or trees, they may,

at any time within two years from the date on which failure to comply with this
provision came to their knowledge, serve on the owner of the land a notice
requiring him, within such period as may be specified in the notice, to plant a
tree or trees of such size and species as may be se specified, and the provisions
of section 99 of the Act shall apply in any such case.

+nvicional Tree Preservation Order

"5, The provisiomsof Section 59(2) of the iLct (which makes provision for a tree
preservation order to take effect immediately without previous confirmation by the

planning authority or the Secretary of State) shall apply to this Urder and the Order
shell take effect on 12th Hay 1976,

policetion of Order to Future Planting,

be This Order shall apply to any tree specified in the First Schedule hereto, which
is to be planted in pursuance of a condition of the grant of planning permission
as from the time when that tree is planted.

ouncil Buildings Dated this
zitington

day of May 1976.

Administration

wast Lothian District Council as Planning Authority ir exercise cf the
powers conferred on it by Article 6 (1) of the Town and Country Planning
(Tree Preservation Order and Trees In Ccrservation Areas)(Scotland)

' ' *\gé' ations 1975 hereby confirm the foregoing order as an unopposed
rder.

Duted this 20th day of August 1976.

Council Buildings
HADDINGTON fJ/ 0¢th~ Q \ A At

Director of Administration

~icter on behalf of the within nemed East Lothian Distriet Council in the Register

F the County of East Lothian.
A{icitor, Haddington

Agent
EL /4
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FIRST SCHEDULE

eez, groups of trees and woodlands in the District of East Lothian to which the
Wer appliess—

ftetion oxn Lap Descrintion Situation Quner and Address

. hatched 411 trees within the Pogbie House, Thomas J C Gifford W S
parkland and policies Near Humbie, per Biggart, Baillie &
of Pogbie House, in- East Lothian Gifford W S, 3 Glenfinlas
cluding mature Sycamore, Street, Edinburgh
Lime, Beech, and Scots
Pine.

yurcil Buildings Dated this Thirigenth day of May 1976
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is VYrder suell not apply so as to require the consent of the planning authority to -

the cutting down of any tree on lend which is subject to a forestry dedication
ecreenent where -

L

(a) cny positive agreements on tis part of thes owier of the land contained in the
seme deed as the forestry decicetion agresnent and at the time of the cubting
cown, dinding on the then ovmer of the land sre fulfilled;

(b) the cutting cown is in sccordance with a plan of operations approved by the
Torestry Commission under such deedo

) the cutting down of any tree which is in accordance with a plan of operations approved
by the Fforestry Commission under the approved wooGlands scheme or other grant scheme
under Section 4 of the Forestry Act 1967.

) the uprooting, felling or lopping of any tree if such uprooting, felling or lopping
ie urgently necessary in the interest of safety or is necessary for the prevention or
sbatement of a nuisance, so long =8 notice in writing eof the proposed operations is
given to the planning eutnorit n as { +he necessity for the
operation arises, oOr if such uprooti ing is carried out in compliance
1ith any obligation imposed by o ur

3 nent. (Note : Section-60(1)
of the Act reguires, unless on TLE spplication of the owner the planning authority
dispenses with the requirement, that any tree removed or destroyed under Section 58(6)
of the Act snall be repleced by svother tree of appropriate size and speciese In
order to enable the planning suthority to decice whether or not to disvpense with the
requirenent, notice of the proposzed action -1ould be ziven to the plamning authority

which except in the case of emerzency should be of not less than 5 days)e

W

the uprooting; felling or lopping of a tree -

(a) in pursuence of the powers conferred on the Post Office by virtue of Section 5 of
the Yelegraph (Construction)&ct 1908(a) and Section 21 of the Post Office Act
1969(b), or by or =t the request of the Post Office where the land on which the
tree is situated is operational 1and es defined by the Post Office Operational
Land Kegulations 1973(c) and either works on such land cannot otherwise be

| ’ carried out or the uoprooting, felling or lopping is for the purpose of securing

safety in the operation of the undertakings;

(b) by or at the request of -

(i) s statutory undertaker where the land on which the tree is situated is
operational land as defined by the Act and either works on such land
cannot otherwise be carried out or the uprooting, felling or lopping is
for the purpose of securing safety in the operation of the undertiaking.

(ii) en electricity board within the mesning of
where such a tree obstructs the con
transmission line or other electric 1i
of the Zlectricity (Supply) Act 1919(e
(f), or interferes or would interfsre
any such lines

lectricity Act 1947

board

B
L 5 e

the w

(i1i) +the Secretary of State for Jefenc
Civil Aviation Authority where I
or Authority the tree obstructs to
deperture from, any gerodrome or Linte
aviation or defence technical instellationse

roach of

the safe and e

(c) where imrediately required for the purposs of carrying out development authorised
by & plenning permission granted on an aj lication mede under Part III of the
48t, or deemed to have been granted for =uy of the purposes of that parts

1 Builaings Deted this Thirteenth
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(1)

(1)

(2) (®) &

(6)

(1)

TEIRD SCEEDULE

Provisions of the iot as adspted =nd mocdified to epply to this Order -
: .

ithout prejudice te the following orovisions as to the revecation or
sodification of consents, any consent under the Order, ineluding sny direction
g5 to replanting ziven by the planning suthority on the granting of such
conszent shall'(exceyt in so fer.as the consent otherwise proviies), epure
57 ke benefit of the land and 1 persons for the time—being interested
therein.

The secretary of Stabte may give directions to the planning suthority
reguiring applications for consent uncer the Order 1o be referred to him
instead of being dealt with by the plemning authority.

irection under this section may relete either to a particular application
1licstions of = class specified in +the diresction.

Y e

{

or to apr
Any application in respect of which a direction under this section hes effect
sh=11 be referred to the Secretary oS State sccordinglye.

Wnere an application for consent under the Order is referred to the Secretary
of State under this section, the provisions of Articles 5 and 6 of the Order
shell spply ec they =pply 40 &n applicstion for such consent which falls to Dbe
determined by the planning zuthoritye.

Sefore aetermining sn application raferred to him under this section the
Secretary of State shall, if either the applicant or the planning suthority

so desire, afford to each of them an opportunity of gppearing tefore, znd being
héard by, = person sppointec by the Secretary of State for the purpose.

The decision of the Secretery of State on any spplication referred to him under
this section shall be Tinzla

Where en applicesion 1is made to the planning suthority for consent under the
Order and that consent is refused by that planning suthority or is granted by
them subject to conditions or where eny certificate or direction is given by
the planning authority, the spplicent If he is aggrieved DY their decision, or
by any suech certificete or direction mey bY notice under this section appeal

tc the Secretary of Statee

Any notice under this section shell be served in writing within twenty-eight
dgeys from the receipt of notificetion of the decision, certificate or direction
s the case mey be, or such longsr period as the Secretary of State may allow,

Where an sppeel is brought under this section from = decision, certificate or
iirection of the planning suthority the Secretary of State, subject to the
following provisions of this section, may allow or dismiss the appeal, Or mMEY
reverse or vary sny part of the decision of the plannming authority, whether the
cpoezl relates to that part thereof or not or may cencel any certificate or can-
cel or vary eny direction and mayéesl with the application’ gs if it had been
mede to him in the first instance.

Provided that where the Secretery of Stete proposes to reverse Or Vary any

pert of the ceecision of the planning asuthority to which the zppeel dees not
relate, he shall give motice of nis intention to the plenning suthority end

to the epplicant and sha1l efford to them an opportunity to make representations
thersto.

L 1716 -
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(4) Before determining an appeal undcer this section, the Secretary of State shell,
if either the applicant or the plenning authority so desire, afford to each of
them an opportunity of appearing before, and being heard by, a person appointed
by the Secretary of State for the purpose.

(6) The decision oi the Secretary of State on any appeal under this section shall
be finsle

Where an epplication for consent under the Order is made to the planning authority
then unless within two months from the date of the application or within such
extended period as may at any time be agreed upon in writing between the applicant
end the planning authority the planning authority either -

(2) gzive notice to the applicentof their decision on the application; or
(v) give notice to him that the application has been referred to the Sectetary
of Stazte in accordance with directions given under section 37 above;

s la=t ‘oregoing section shall zpply in reletion to the
consent to which it relates had been refused by the planning
cation of their decision had been received by the

said period of two months, or at the end of the said
iod, &s the case may bee

(1) If it appears to the planning authority having regard to the development plan
end to any other material considerations, that it is expedient to revoke or
modify any consent granted on &1 smmlication made under Article 3 of the Order,
they may (vy order) subject to I following provisions of this section revoke
or modify the consent to such extent as (naving regerd to those metters) they
consider expedient.

(2) Except as provided in section 43 of the Act, an oxder under this section shall
not take effect unless it it confirmed by the Secretary of State; and the
Secretary of State may confirm any such orcer submitted to him either without
modificastion or subject +o such modifications as he considers expediente

(3) Where the planning authority submit an order to the Secretary of State for his
confirmetion under this section they shall furnish the Secretary of State with

a statement of their reason for making the orcer and shell serve notice,together
with a copy of the aforesaid statement on the owners, lessees and occupiers of
the land affected and on any other person who in their opinion will be sffected
by the order; and if within such period as may be specified in that notice
(being not less then twenty—-eight ceys from the service thereof) any person
on whom the notice 1s served so requires the Secretary of State, before
confirming the order, shall afford to that person and to the planning authority
an opportunity of appearing before, and being heard by a person appointed by
the. Secretary of State for the purpose.

(4) Tne power conferred by this section to revoke or modify consent may be exercised
at seny time before the operations for which consent has been given have been
conpleted.

Provided that revocation or modification of consent shall not affect so much of

these operations ha has peen carried out before the date on which the order was
confirmed as aforesaide

el 776
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5. (1)

(2)

(3)

(4)

(5)

(6)

55 (1)

176

The following provisions shell heve effect when the planning authority have
made an order under sectilon 42 above revoking or modifying any consent granted
on an application made under & Tree Preservetion Order but have not submitted
the oréer to the Secretary of State for confirmetion by him and -

(a) the owner, lessee and occupizzr of the land and all versons who in the
planning suthority's opinion will be affected by the order have notified
the authority in writing thet they do not object to the order; and

(b) it appears to the planning authority tvg no claim for compensation is
likely to arise under section 153 of the Act oh account of the order.

The planning authority shall advertise in the prescribed manner the fact that
+he order has been made, and the sévertisement shall specify -

(a) the period (being not less then twenty-eight days from the date on which
the advertisement first appears) within which persons affected by the
order mey give notice to the Secretary of State that they wish for an
opportunity of zppearing before, and being heard by, a person appointed
by the Secretary of State for the purpose; end

(b) the vperiod (not being less than Zourteen deys from the expiration of the
periocd referred to in paragraph (Lj of this subsection) at the expiretion
of which, if no such notice is siven to the Secretary of State, the order
ney teke effect by virtue of this section and without being confirmed by

the Secretary of State.

The planning authority shell also serve notice %o the same effect od the persons.
méntioned in subsection (1)(a) above, and the notice shall include a statement
to the effect thet no compensation 1s payable under section 153 of the Act in
respect of an order under section 42 o the Act which takes effect by virtue of
this section and without being confirmed by the Secretary of Stateo

The planning authority shall send a copy of any advertisement published under
subsection (2) sbove to the Secretery of State not more than three days after the
publication.

If within the period referred to in subsection (2)(a) above no person claiming

o~

to be =ffected by the order has glven sotice to the Secretary of State as
£ id i the Secretary of . = has not directed that the order be

. for confirmation, the order shzll, at the expiration of the

4 to in subsection (2)(») avove, tzke effect by virtue of this

section znd without being confirmed by the Secretary of 8tate as required by

sectioh 42(2) abovee

This section does not apply to an order revoking or modifying a consent granted
or deemed to heve been granted Dy the Secretary of State under Parts IIL,IV or
V of the Acto,

Where consent is revoked or modified by an order under section 42 above then
if, on & claim mede to the plenning authority in writing within the period

of six months from the date of the confirmation of the order by the Secretary
of Stete, it is showmn that any person interested in the land -

(a) has incurred expenditure in cerrying out work which is rendered abortive
by the revocation or nodificetion; or

(v) has otherwvise sustained loss or demage which is directly attributable to
the revocation or mocification,

the planning authority shall pay to that person compensation in respect of that
expenditure, loss or damages

I



(2) Tor the purposss of this section any expenditure incurred in the preparation
of plens for the purposes ol any work, OT uUpon other similar metters preparatory
thereto, shall be teiten to be included in the expenditure incurred in cerTrying

cut that works

(3) Supjact e subsection (2) of this section no compensation shall be paid under

which is revoksd or nodified, or in respect of any other loss or damage (npt
beins loss or damage consisting of deprecietion of the value of an interest in
znd) srising out of anyihing cone orcmitted to bes done before the grant of
that consente

uncil Buildings Dated tnisz Thirteenth day of May 1976
idington

Qs N\ )T

D

Director of Administration
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this section in resvect of any work carried out before the grant of the consent

-y : R e tae

P S — — =

e ittt Sl = e i

L . e R g ————— ...

PR

5 D

SR ST

i



T [ T T — el N S
m,'

A

Nat Grid Ref |N|4650

116080

EAST LOTHIAN DISTRICT COUNCIL
TREE PRESERVATION ORDER
POGBIE HOUSE

Nr. HUMBIE

R,
i
N b
- Wl -‘l'u!ﬂhlﬂ"‘ N\
g T Hame NS =




Ho ILL-A..'\;!\:?JGIV‘.

dist.

E. Lo,

N

=

(i

*

TOWN A4D CO

2093

el 255

SHORY PLAWNING (SCOTLAMD) ACTS, 41972

REFULATIONS 1975

BAST

LOTHIAN DISTRICT GCOUNCIL

MALCOLM DUNCAY, SOLICITOR

DIREODOn

e ——

OF




