 
[bookmark: _Hlk132804165][bookmark: _Hlk203743538][bookmark: _Hlk203745971]CONDITIONS OF CONTRACT – SERVICES PURCHASED UNDER A PURCHASE ORDER FORM
[bookmark: _Hlk203403556]This Contract applies where the Council has placed an order under a Purchase Order Form with the Supplier and there is no pre-existing valid contract in relation to the Services. The Purchase Order Form further elaborates on the situations where this Contract shall be incorporated. 
CONTRACT DETAILS
	[bookmark: _Hlk132874570]Service Provider’s Name:
	[bookmark: _Ref132804167]Being the party listed in the “Supplier” section in the Purchase Order Form. 


	Service Provider’s address:
	[bookmark: _Ref132804169]Being the address listed under the “Supplier” section in the Purchase Order Form. 

	[bookmark: _Hlk132874744]Contract Period
	[bookmark: _Ref132804171]Shall be from the Services Start Date until the Services are complete under Condition 2, unless terminated earlier in accordance with this Contract. 

	Force Majeure:
	The period for the purpose of Force Majeure (Condition 27) shall be three months.

	Notices:
	The addresses for notices to be served under this contract are as follows:

· For the Service Provider: the Service Provider’s address; and
· For the Council: the contact details listed in the “Order Contact” section of the Purchase Order Form. 

	Price:
	The Price shall be as set out in the Purchase Order Form. 


	Purchase Order Form 
	[bookmark: _Hlk205220182]Being the purchase order form completed by the Council using the Professional Electronic Commerce Online System or any other system used by the Council.


	Required Insurance:
	[bookmark: _Ref132804189]The Required Insurances shall be as follows
(i) [bookmark: _Ref132804190]Employer’s liability insurance in the sum of not less than £5 million and all in accordance with any legal requirements for the time being in force;  
(ii) [bookmark: _Ref132804191]Public liability insurance for such sum and range of cover as the Service Provider deems to be appropriate but covering at least all matters which are the subject of indemnities or compensation obligations under the Contract in the sum of not less than £5 million for any one incident and unlimited in total, unless otherwise agreed by the Council in writing; and
(iii) [bookmark: _Ref132804192]professional indemnity insurance with a limit of indemnity of not less than £1 million in relation to any one claim or series of claims and shall ensure that all professional consultants or sub-contractors involved in the provision of the Services hold and maintain appropriate cover.

	Services:
	[bookmark: _Ref132804195]The Services set out in the Purchase Order Form. 


	Services Start Date:
	Being the “Order Date” on the Purchase Order Form. 






1. This Contract is made up of the following:
a) the Contract Details; and
b) the Conditions

[bookmark: _Hlk132876573]

	EAST LOTHIAN COUNCIL
CONDITIONS OF CONTRACT FOR THE PROVISION OF SERVICES



These Conditions are the Conditions referred to in the Contract Details. They may only be varied with the written agreement of the Council. No terms or conditions put forward at any time by the Service Provider shall form any part of the Contract unless specifically agreed in writing by the Council.
[bookmark: _Ref132804199]1. DEFINITIONS
In these Conditions:
[bookmark: _Hlk157499996]2011 Act: means Public Records (Scotland) Act 2011;
Arrangements: the Service Provider’s approach to the management of Public Records agreed with the Council pursuant to Condition 16;
[bookmark: DocXTextRef16][bookmark: DocXTextRef17]Business Days: means the period from 9.00am to 5.00pm on a day, other than a Saturday, Sunday or public holiday in Scotland, when banks in Edinburgh are open for business;
Contract: means the contract between the Council and Service Provider consisting of the Contract Details and these conditions;
Contract Period: is as set out in the Contract Details;
[bookmark: _Hlk122014591]Council: means East Lothian Council;
Data Protection Laws: means all applicable data protection and privacy legislation in force from time to time in the UK including: (i) the UK GDPR; (ii) the Data Protection Act 2018 (and regulations made thereunder) to the extent that it relates to processing of personal data and privacy; (iii) the Privacy and Electronic Communications Regulations 2003 (SI 2003/2426) as amended; (iv) the EU GDPR (to the extent applicable); and (v) all other legislation and regulatory requirements in force from time to time which apply to the Service Provider or the Council relating to the use of Personal Data (including, without limitation, the privacy of electronic communications) and the guidance and codes of practice issued by the relevant data protection or supervisory authority and applicable to the Service Provider or the Council;
[bookmark: _Hlk138928148]EU GDPR: means the General Data Protection Regulation (Regulation (EU) 2016/679);
EIRs: means the Environmental Information (Scotland) Regulations 2004 together with any guidance and/or codes of practice issued by the relevant government department in relation to such legislation;
[bookmark: _Hlk132892938]FOISA: means the Freedom of Information (Scotland) Act 2002 together with any guidance and/or codes of practice issued by the Scottish Information Commissioner or relevant government department in relation to such legislation;
Good Industry Practice: means standards, practices, methods and procedures conforming to legal and regulatory requirements and the degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person or body engaged in a similar type of undertaking as the Service Provider under the same or similar circumstances;
[bookmark: _Hlk157500167]Information Legislation: has the meaning in Condition 15.3;
Intellectual Property Rights: means all copyright, patent, trademark, design right, database right and any other right in the nature of intellectual property whether or not registered, in any materials or works in whatever form (including but not limited to any materials stored in or made available by means of an information technology system and the computer software relating thereto);
[bookmark: _Hlk122013489]Personal Data: has the meaning given in the Data Protection Laws;
[bookmark: _Hlk122014635]Processing: has the meaning given in the Data Protection Laws and cognate expressions shall be construed accordingly;
Premises: means the location where the Services are to be provided;
[bookmark: _Hlk122014672]Public Record: shall have the meaning ascribed to it in section 3 of the Public Records (Scotland) Act 2011;
Service Provider: means the person, firm or company with whom the Council has contracted for the provision of the Services; and
UK GDPR: has the meaning given to it in section 3(10) (as supplemented by section 205(4)) of the Data Protection Act 2018.
[bookmark: _Ref132804200]Any items set out in the Contract Details shall have the same meanings if used in these Conditions.
[bookmark: _Hlk203404017]THE SERVICES
[bookmark: _Ref132804201]The Service Provider shall provide the Services with all reasonable skill, care and diligence, to the reasonable satisfaction of the Council and conform with any particulars specified in the Contract and/or Purchase Order Form.
[bookmark: _Ref132804202]Provision of the Services shall conform in all respects with the requirements of any relevant statutes, orders, regulations or bye‑laws currently in force.
[bookmark: _Ref132804203]The Council relies on the skill and judgement of the Service Provider in the provision of the Services and the execution of the Contract.
[bookmark: _Ref132804204]The Service Provider shall provide the Services for the Contract Period unless the Contract is terminated earlier in accordance with any of its terms. 
[bookmark: _Ref132804205][bookmark: _Ref132804206]The Service Provider shall: 
satisfy itself that no product used in the supply of Services to the Council shall:
[bookmark: _Ref132804207]pose a danger to health; and
[bookmark: _Ref132804208]cause significant damage to the environment; 
[bookmark: _Ref132804209]take all reasonable steps to seek ensure that they do not consume a disproportionate amount of energy in the provision of the Services;
[bookmark: _Ref132804210]in respect of any use or disposal of anything used in relation to the provision of the Services do not cause unnecessary waste because of over-packaging and/or because of an unusually short shelf life; and
[bookmark: _Ref132804211]ensure that they do not use any products that contain materials derived from threatened species and/or threatened environments in the provision of the Services.
[bookmark: _Ref132804212]THE PRICE
[bookmark: _Ref132804213]The Price of the Services shall be as stated in the Contract Details and not increase will be accepted by the Council unless agreed in writing. 
[bookmark: _Ref132804214]Unless otherwise agreed in writing by the Council, payment shall be due 30 days after receipt by the Council of the correct invoice, submitted monthly in arrears, for work completed to the satisfaction of the Council.
[bookmark: _Ref132804215]Value Added Tax, where applicable, shall be shown separately on all invoices as a strictly net extra charge.
[bookmark: _Ref132804216]CHANGE TO CONTRACT REQUIREMENTS
[bookmark: _Ref132804217]No variation of the Contract shall be effective unless it is in writing and signed by the Parties (or their authorised representatives).
[bookmark: _Ref132804218]INSPECTION OF PREMISES
[bookmark: _Ref132804219]The Service Provider is deemed to have inspected the Premises before providing the Services and satisfied itself in relation to all matters connected with the provision of the Services at the Premises.
[bookmark: _Ref132804220]The Council shall, at the request of the Service Provider, grant such access as may be reasonable for this purpose.
[bookmark: _Ref132804221]The Services shall be provided at the place(s) specified in the Contract. Any access to premises and any labour and equipment that may be provided by the Council in connection with provision of the Services shall be provided without acceptance by the Council of any liability whatsoever and the Service Provider shall indemnify the Council in respect of any actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any damage or injury (whether fatal or otherwise) occurring in the course of provision of the Services to the extent that any such damage or injury is attributable to any act, omission or negligence of the Service Provider or any of its employees, agents or sub‑contractors.
[bookmark: _Ref132804222][bookmark: _Ref132804223]Unless otherwise specified, the Service Provider shall provide all equipment, material and any other things necessary to provide the Services.
[bookmark: _Hlk203404085]SERVICE PROVIDER’S STATUS
[bookmark: _Ref132804224]In carrying out the Contract the Service Provider shall be acting as principal and not as the agent of the Council. Accordingly:
[bookmark: _Ref132804225]the Service Provider shall not (and shall procure that its agents, employees and sub-contractors do not) say or do anything that might lead any other person to believe that the Service Provider is acting as the agent of the Council; and
[bookmark: _Ref132804226]nothing in the Contract shall impose any liability on the Council in respect of any liability incurred by the Service Provider to any other person but this shall not be taken to exclude or limit any liability of the Council to the Service Provider that may arise by virtue of either a breach of the Contract or any negligence on the part of the Council, its agents or employees.
[bookmark: _Ref132804227]SERVICE PROVIDER’S PERSONNEL
[bookmark: _Ref132804228][bookmark: _Hlk138931984]The Service Provider shall take the steps reasonably required by the Council to prevent unauthorised persons being admitted to the Premises. If the Council gives the Service Provider notice that any person is not to be admitted to or is to be removed from the Premises or is not to become involved in or is to be removed from involvement in the performance of the Contract, the Service Provider shall take all necessary steps to comply with such notice and, if required by the Council, the Service Provider shall replace any person removed under this Condition with another suitably qualified person and procure that any security pass issued to the person removed is surrendered. The giving of such notice by the Council to the Service Provider as aforesaid shall not entitle the Service Provider to delay, suspend, terminate or withhold the performance of any of its obligation in terms of the Contract and it shall remain bound to timeously implement its obligations in full, whether or not it complies with the terms of the said notice or otherwise.
[bookmark: _Ref132804229]If and when instructed by the Council, the Service Provider shall give to the Council a list of names and addresses of all persons who are or may be at any time concerned with the Contract specifying the capacities in which they are so concerned, and giving such other particulars and evidence of identity and other supporting evidence as the Council may reasonably require.
[bookmark: _Ref132804230]The decision of the Council as to whether any person is to be admitted to or is to be removed from the Premises or is not to become involved in or is to be removed from involvement in the performance of the Contract and as to whether the Service Provider has furnished the information or taken the steps required of it by this Condition shall be final and conclusive.
[bookmark: _Ref132804231]The Service Provider shall bear the cost of implementing any notice, instruction or decision of the Council under this Condition 7.
[bookmark: _Ref132804239]ACCESS
[bookmark: _Ref132804240]Where any access to the Premises is necessary in connection with provision of the Services, the Service Provider shall at all times comply with the reasonable requirements of the Council.
[bookmark: _Ref132804241]Access to the Premises shall not be exclusive to the Service Provider but only such as shall enable it to carry out the Contract. The Service Provider shall co‑operate with such other parties as the Council may reasonably require.
[bookmark: _Ref132804242]AUDIT
[bookmark: _Hlk132901874]The Service Provider shall keep and maintain records to the satisfaction of the Council of all Public Records and expenditures which are reimbursable by the Council and of the hours worked and costs incurred in connection with any employees of the Service Provider paid for by the Council on a time charge basis. Such records shall be maintained for the longer of (i) the time period set out in the Council’s records management plan or (ii) six years after the Contract has been completed. The Service Provider shall on request afford the Council or its representatives such access to those records as may reasonably be required by the Council. The provisions of this Condition 9 shall apply during the continuance of the Contract and after its termination howsoever arising.
[bookmark: _Ref132804243]CORRUPT GIFTS OR PAYMENTS
[bookmark: _Ref132804244][bookmark: _Hlk132901977]The Service Provider shall not offer or give, or agree to give, to any employee or representative of the Council any gift or consideration of any kind as an inducement or reward for doing or refraining from doing or for having done or refrained from doing, any act in relation to the obtaining or execution of this or any other contract with the Council or for showing or refraining from showing favour or disfavour to any person in relation to this or any such Contract including an offence under the Bribery Act 2010.
[bookmark: _Ref132804245]INTELLECTUAL PROPERTY RIGHTS
[bookmark: _Ref132804246]All Intellectual Property Rights in any material including but not limited to reports, guidance, specification, instructions, toolkits, plans, data, drawings, databases, patents, patterns, models, designs which are created or developed by the Service Provider on behalf of the Council for use, or intended use, in relation to the performance by the Service Provider of its obligations under the Contract are hereby assigned to and shall vest in the Council absolutely.
[bookmark: _Ref132804247]Except as may expressly be provided for in the Contract, neither party acquires any interest in or licence to use the other party’s Intellectual Property Rights owned or developed prior to or independently of the Contract.
[bookmark: _Ref132804248]The Service Provider must not infringe any Intellectual Property Rights of any third party in providing the Services or otherwise performing its obligations under the Contract. The Service Provider shall indemnify the Council against all actions, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any breach of this Condition 11.3.
[bookmark: _Ref132804249]Without prejudice to Condition 19.2, the Service Provider shall not and shall procure that its servants and agents shall not (except to the extent necessary for the implementation of the Contract) without the prior written consent of the Council use or disclose any such reports, documents, specifications, instructions, plans, drawings, patents, models, designs or other material as aforesaid or any other information (whether or not relevant to the Contract) which the Service Provider may obtain pursuant to or by reason of the Contract, except information which is in the public domain otherwise than by reason of a breach of this provision, and in particular (but without prejudice to the generality of the foregoing) the Service Provider shall not refer to the Council or the contract in any advertisement without the Council’s prior written consent.
[bookmark: _Ref132804250]The provisions of this Condition 11 shall apply during the continuance of the Contract and after its termination howsoever arising.
[bookmark: _Ref132804251]HEALTH AND SAFETY
[bookmark: _Ref132804252]The Service Provider represents and warrants to the Council that the Service Provider has satisfied itself that all necessary tests and examinations have been made or will be made prior to provision of the Services to ensure that the Services are performed so as to be safe and without risk to the health or safety of persons accessing the same.
[bookmark: _Ref132804253]Without prejudice to the generality of Condition 12.2 hereof, the Service Provider shall indemnify the Council against all actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any breach of Condition 12.1.
[bookmark: _Ref132804254]INDEMNITY AND INSURANCE
[bookmark: _Ref132804255]Without prejudice to any rights or remedies of the Council, the Service Provider shall indemnify the Council against all actions, suits, claims, demands, losses, charges, costs and expenses which the Council may suffer or incur as a result of or in connection with any damage to property or in respect of any injury (whether fatal or otherwise) to any person which may result directly or indirectly from any failure in the provision of the Services or the negligent or wrongful act or omission of the Service Provider, its employees, agents or sub-contractors.
[bookmark: _Ref132804256][bookmark: DocXTextRef29][bookmark: DocXTextRef30]The Council shall indemnify the Service Provider in respect of all claims, proceedings, actions, damages, fines, costs, expenses or other liabilities which may arise out of, or in consequence of, a breach of the Data Protection Laws where the breach is the direct result of the Service Provider acting in accordance with the Council’s specific written instructions. This indemnity provision shall not apply if the Service Provider (a) acts on the Council’s specific written instructions but fails to notify the Council in accordance with its obligations under Condition 29 (Data Protection); or (b) fails to comply with any other obligation under the Contract.
[bookmark: _Ref132804257]Except in the case of loss, damage or personal injury (including death) suffered by an employee of the Service Provider (in respect of which the indemnity in Condition 13.1 shall apply whether or not the loss, damage or personal injury was caused by the negligent or wilful act or omission of the Council, or any of its servants or agents) the indemnity contained in Condition 13.1 shall not apply to the extent that the loss, damage or injury is caused by the negligent or wilful act or omission of the Council, or any servant or agent of the Council.
[bookmark: _Ref132804258]The Service Provider shall have in force and shall require any sub-contractor to have in force the Required Insurances. The cover shall be in respect of all risks which may be incurred by the Service Provider, arising out of the Service Provider’s performance of the agreement, including death or personal injury, loss of or damage to property or any other loss. Such policies shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Service Provider.
[bookmark: _Ref132804259]The policy or policies of the Required Insurances shall be shown to the Council on request, together with satisfactory evidence of payment of premiums and annual renewals.
[bookmark: _Ref132804260][bookmark: _Hlk132902375]If, for whatever reason, the Service Provider fails to give effect to and maintain the Required Insurances, the Council may make alternative arrangements to protect its interests and may recover the costs of such arrangements from the Service Provider.
[bookmark: _Ref132804261]The terms of any insurance or the amount of cover shall not relieve the Service Provider of any liabilities under the Contract.
[bookmark: _Ref132804262]DISCRIMINATION
[bookmark: _Ref132804263][bookmark: _Hlk132902446]The Service Provider shall not unlawfully discriminate within the meaning and scope of the provisions of the Equality Act 2010 or any statutory modification or re‑enactment thereof relating to discrimination in employment. The Service Provider shall take all reasonable steps to secure the observance of these provisions by all servants, employees or agents of the Service Provider and all sub‑contractors employed in the execution of the Contract.
[bookmark: _Ref132804264][bookmark: _Hlk138971837][bookmark: _Hlk138971250]CONFIDENTIALITY AND FREEDOM OF INFORMATION
[bookmark: _Ref123808279][bookmark: _Hlk138971846][bookmark: _Hlk132969264][bookmark: _Hlk138971822][bookmark: _Ref138947047][bookmark: a876426]The Service Provider shall keep secret and not disclose and shall procure that its employees, agents and sub-contractors keep secret and do not disclose any information of a confidential nature obtained by the Service Provider by reason of the Contract except information which is in the public domain otherwise than by reason of a breach of this provision.
[bookmark: _Ref123808280][bookmark: DocXTextRef32]All information related to the Contract will be treated as commercial in confidence by the parties except that:
[bookmark: _Hlk138971468][bookmark: _Hlk138971862]either Party may disclose such confidential information to its employees, officers, representatives, contractors, sub-contractors or advisers who need to know such information for the purposes of exercising the Party's rights or carrying out its obligations under or in connection with the Contract; and each Party shall ensure that its employees, officers, representatives, contractors, sub-contractors or advisers to whom it discloses the confidential information comply with this Condition 15;
the Service Provider may disclose any information as required by law or judicial order to be disclosed; and 
the Council may disclose any information as required by law, a court of competent jurisdiction or any governmental or regulatory authority.
[bookmark: _Hlk132969059][bookmark: _Ref123808281]The Service Provider acknowledges that all information submitted to the Council may need to be disclosed and/or published by the Council.  Without prejudice to the foregoing generality, the Council may disclose information in compliance with FOISA and/or the EIRs (together the “Information Legislation”), any other law, or, as a consequence of judicial order, or order by any court, tribunal or body with the authority to order disclosure (including the Scottish Information Commissioner). The Council’s decision as to what should be disclosed or the interpretation of FOISA or the EIRs shall be final and conclusive in any dispute, difference or question arising in respect of disclosure.
[bookmark: _Ref123808282]The Service Provider shall assist and cooperate as reasonably requested by the Council to enable the Council to comply with its obligations under the Information Legislation.
[bookmark: _Ref123808287]Where the Service Provider has indicated in its response that it considers certain information should be treated as commercially confidential, the Council shall not release such information other than where a valid request is received in terms of the Information Legislation for such information and the Council shall have regard to the Service Provider’s view when considering any request to release the information in terms of the Information Legislation.
[bookmark: _Ref123808288]Notwithstanding Condition 15.5, the Service Provider acknowledges that the Council may be required under the Information Legislation to disclose information without consulting or obtaining consent from the Service Provider. The Council shall take reasonable steps to notify the Service Provider of a request for information to the extent that it is permissible and reasonably practicable for it to do so but the Council shall be responsible for determining in its absolute discretion whether any information is exempt from disclosure in accordance with the Information Legislation.
[bookmark: _Ref123808289]The parties agree that, notwithstanding the terms of Condition 15.2, disclosure may be made by the Council of such information relating to the outcome of the procurement process as may be required to be published by domestic policy on the disclosure of information regarding local government contracts.  This disclosure may include the number of tenders received, the identity of the successful Service Provider, the winning contract price, the specification of services to be provided, terms and conditions of contract, quality and performance standards, and subsequent performance against those quality and performance standards.
The provisions of this Condition 15 shall apply during the continuance of the Contract and after its termination howsoever arising.
[bookmark: _Ref309129475][bookmark: _Ref132814205]RECORDS MANAGEMENT, MONITORING AND RECORDS AUDIT
[bookmark: _Hlk132903214][bookmark: _Hlk157506912]The Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) provide the Council with all assistance (including in respect of monitoring and audit) reasonably requested by the Council to assist the Council in complying with its obligations under the 2011 Act and with the Council’s records management plan in terms of the 2011 Act.
[bookmark: _Hlk132903233]The Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) (i) manage all Public Records in respect of the delivery of the Services in accordance with the 2011 Act and the Council’s records management plan; (ii) provide the Council on request any copies of the Arrangements in force from time to time; and (iii) make such alterations to the Arrangements as the Council may from time to time require.  
[bookmark: _Hlk155186864][bookmark: _Hlk132903277]The Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) ensure that none of its actions in the provision of the Services to the Council cause the Council to (i) be in breach of its obligations under the 2011 Act; or (ii) receive an action notice in terms of section 7 of the 2011 Act.
[bookmark: _Hlk132903329][bookmark: _Ref45809838][bookmark: _Hlk157501459]On termination of the Contract for whatever reason, the Public Records held by the Service Provider, any sub-contractor(s) and/or agents, which are to be delivered to the Council in terms of the Council’s record management plan in terms of the 2011 Act and the Arrangements shall be delivered to the Council in a form agreed with the Council and in a widely accessible format, forthwith at no cost to the Council including full ownership of the records with all intellectual property in relation thereto and all information reasonably required to locate individual items within the records, and shall be included with the data and other material belonging to the Council. Where the Public Records are not delivered to the Council on termination of the Contract, the Service Provider shall comply with this Condition 16, where applicable, and any additional instructions of the Council.
[bookmark: _Hlk132903353][bookmark: _Ref132968664]Provided that if the Service Provider, any sub-contractor(s) and/or agents  suffers an insolvency event then immediately upon the occurrence of an Insolvency Event, the Public Records held by the Service Provider and due to be transferred to the Council pursuant to this Condition 16.5 shall be deemed to be held in trust for the Council and the Service Provider shall thereafter transfer such Public Records to the Council on the same terms as contained herein. 
[bookmark: _Hlk132903393]The Council may require the proper disposal or transfer of Public Records from the Service Provider to the Council during the Contract Period where such Public Records are no longer required for the provision of the Services under the Contract (whether such Public Records are so required shall be determined by the Council at its sole discretion, acting reasonably), and the Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) securely destroy or provide such Public Records as agreed in writing with the Council forthwith. Where the Service Provider is required to dispose of the Public Records, the Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) certify in writing to the Council that it has deleted or destroyed the Public Records and that the Public Records cannot be reconstituted or restored, within 3 Business Days after it completes the deletion or destruction.
[bookmark: _Hlk157501721]Upon request of the Council, the Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) rectify, provide access and/or produce to the Council or another organisation (as authorised by the Council) the Public Records during the Contract Period and after termination of the Contract (if applicable). Where providing access and/or producing the Public Records, the Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) do so in a widely accessible format and in a form capable of being read and interpreted by the Council.
[bookmark: _Hlk157501806]The Service Provider shall (and shall procure that any sub-contractor(s) and/or agent(s) shall) allow the Council, its employees, auditors, authorised agents or advisers reasonable access to any relevant premises, during normal business hours, to inspect the procedures, measures and records referred to in this Condition 16 and contribute as is reasonable to those audits and inspections.
Any assistance or requirements under this Condition 16 shall be at no cost to the Council. The provisions of this Condition 17 shall apply during the Contract Period and after its termination howsoever arising.
[bookmark: _Hlk157501867]Where the Service Provider enters a sub-contract with a supplier for the purpose of performing the Contract, the Service Provider shall cause a term to be included in such sub-contract which is in the same terms as that set out in this Condition 16 subject only to modification to refer to the correct designation of the Service Provider and supplier as the case may be.
17.11 	The Service Provider shall act on the Council’s instructions without unreasonable delay in respect of any changes as regards to the Public Records including without prejudice to the foregoing generality, securely destroying any Public Records, rectifying any Public Records, securely producing and transferring the Public Records to the Council or to another organisation as per the Council’s instructions in a widely accessible format. 
[bookmark: _Ref132804267]TERMINATION
[bookmark: a439788]Without limiting its other rights or remedies, the Council may terminate the Contract with immediate effect by giving written notice to the Service Provider if:
[bookmark: a573512]the Service Provider commits a material breach of any term of the Contract and (if such a breach is remediable) fails to remedy that breach within 14 days (or such longer date as may be agreed between the parties in writing) of the Service Provider being notified in writing to do so;
[bookmark: a773986][bookmark: _Hlk132883542]the Service Provider takes any step or action in connection with its entering administration, provisional liquidation or any composition or arrangement with its creditors (other than in relation to a solvent restructuring), obtaining a moratorium, being wound up (whether voluntarily or by order of the court, unless for the purpose of a solvent restructuring), having a receiver appointed to any of its assets or ceasing to carry on business or, if the step or action is taken in another jurisdiction, in connection with any analogous procedure in the relevant jurisdiction;
[bookmark: a52012]the Service Provider suspends, or threatens to suspend, or ceases or threatens to cease to carry on all or a substantial part of its business; or
[bookmark: a834401]the Service Provider’s financial position deteriorates so far as to reasonably justify the opinion that its ability to give effect to the terms of the Contract is in jeopardy.
[bookmark: _Ref132804268][bookmark: a1033301]The Council may terminate the Contract in the event that: 
[bookmark: _Ref132804269]the Contract has been subject to substantial modification which would have required a new procurement procedure in accordance with regulation 72(9) (modification of contracts during their term) of the Public Contracts (Scotland) Regulations 2015; or 
[bookmark: _Ref132804270]the Service Provider has, at the time of contract award, been in one of the situations referred to in regulation 58(1) (exclusion grounds) of the Public Contracts (Scotland) Regulations 2015, including as a result of the application of regulation 58(2) of those regulations, and should therefore have been excluded from the procurement procedure. 
[bookmark: _Ref132804271]The Council may also terminate the Contract in the event of a failure by the Service Provider to comply in the performance of the Contract with legal obligations in the fields of environmental, social and employment law.  
[bookmark: _Ref132804272]In addition to the Council’s rights of termination under Conditions 17.1 to 17.3, the Council shall be entitled to immediately terminate this Contract by giving to the Service Provider notice to that effect.
[bookmark: _Ref132804273]Termination of the Contract shall not affect either of the Parties' rights and remedies that have accrued as at termination, including the right to claim damages in respect of any breach of this Contract which existed at or before the date of termination. 
[bookmark: a810340][bookmark: _Hlk132883784]Any provision of the Contract that expressly or by implication is intended to come into or continue in force on or after termination shall remain in full force and effect.
[bookmark: _Ref132804274]RECOVERY OF SUMS DUE
Wherever under the Contract any sum of money is recoverable from or payable by the Service Provider, that sum may be deducted from any sum then due, or which at any later time may become due, to the Service Provider under the Contract or under any other agreement or contract with the Council.
[bookmark: _Ref132804275]ASSIGNATION AND SUB‑CONTRACTING
[bookmark: _Ref132804276]The Service Provider shall not, without the written consent of the Council, assign the benefit or burden of the Contract or any part thereof.
[bookmark: _Ref132804277]No sub‑contracting by the Service Provider shall in any way relieve the Service Provider of any of its responsibilities under the Contract.
[bookmark: _Ref132804278]Where the Service Provider enters a sub-contract with a supplier for the purpose of performing the Contract, the Service Provider shall cause a term to be included in such sub-contract which:
[bookmark: _Ref132804279]requires payment to be made of all sums due by the Service Provider to the supplier within a specified period not exceeding 30 days from receipt of a valid invoice as defined by the sub-contract requirements and provides that, where the Council has made payment to the Service Provider in respect of the Contract and the supplier’s invoice relates to the Contract then, to that extent, the invoice must be treated as valid and, provided the Service Provider is not exercising a right of retention or set-off in respect of a breach of contract by the supplier or in respect of a sum otherwise due by the supplier to the Service Provider, payment must be made to the supplier without deduction;
[bookmark: _Ref132804280]notifies the supplier that the sub-contract forms part of a larger contract for the benefit of the Council and that should the supplier have any difficulty in securing a timely payment of an invoice, that matter may be referred by the supplier to the Council; and
[bookmark: _Ref132804281]in the same terms as that set out in this Condition 19.3.3 (including for the avoidance of doubt this Condition 19.3.3.) subject only to modification to refer to the correct designation of the Service Provider and supplier as the case may be.
[bookmark: _Ref129790256]The Service Provider shall also include in every sub-contract:
[bookmark: _Ref129790257]a right for the Service Provider to terminate that sub-contract if the relevant sub-contractor fails to comply in the performance of its contract with legal obligations in the fields of environmental, social or employment law or if any of the termination events specified in Condition 17.2 occur; and
[bookmark: _Ref129790258]a requirement that the sub-contractor includes a provision having the same effect as 20.4.1 in any sub-contract which it awards. 
In this Condition 19.4, ‘sub-contract’ means a contract between two or more contractors, at any stage of remoteness from the Council in a sub-contracting chain, made wholly or substantially for the purpose of performing (or contributing to the performance of) the whole or any part of the Contract.
[bookmark: _Ref132804282]NOTICES
[bookmark: _Ref132804283]Any notice given under or pursuant to the Contract shall be in writing and shall be:
[bookmark: _Ref132804284][bookmark: _Hlk132904095]delivered by hand or by pre-paid first-class post or other next working day delivery service at its registered office (if a company) or its principal place of business (in any other case); or
[bookmark: _Ref132804285]sent by email to the addresses specified in the Contract Details.
[bookmark: _Ref132804286]Any notice shall be deemed to have been received:
[bookmark: _Ref132804287][bookmark: _Hlk132904118]if delivered by hand, at the time the notice is left at the proper address; or
[bookmark: _Ref132804288][bookmark: DocXTextRef40]if sent by pre-paid first-class post or other next working day delivery service, at 9.00am on the second Business Day after posting; or
[bookmark: _Ref132804289]if sent by email, at the time of transmission.
[bookmark: _Ref132804290][bookmark: DocXTextRef43][bookmark: DocXTextRef44]If deemed receipt under Condition 20.2 would occur outside business hours in the place of receipt, it shall be deferred until business hours resume. In this Condition 20.3, business hours means 9.00am to 5.00pm Monday to Friday on a day that is not a public holiday in the place of receipt.
[bookmark: _Ref132804291][bookmark: _Hlk132904183][bookmark: _Ref132804292]This Condition does not apply to the services of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
DISPUTE RESOLUTION
[bookmark: _Hlk132904203]All disputes, differences or questions between the Council and the Service Provider with respect to any matter or thing arising out of or relating to the Contract or the Services may be referred for decision to a single arbiter to be mutually agreed and chosen by the Council and the Service Provider for that purpose, or, if they are unable to agree as to the appointment of an arbiter, chosen by the President of the Law Society of Scotland for the time being on the application of either party. The decision of the arbiter shall be binding on the parties as to the matter in dispute.

[bookmark: _Ref132804293]HEADINGS
The headings to Conditions shall not affect their interpretation.
[bookmark: _Ref132804294]ANTI-SLAVERY AND HUMAN TRAFFICKING
In performing its obligations under the Contract, the Service Provider shall comply with all applicable anti-slavery and human trafficking laws, statutes, regulations and codes from time to time in force including the Modern Slavery Act. The Service Provider represents and warrants that it has not been convicted of any offence involving slavery and human trafficking or been the subject of any investigation, inquiry or enforcement proceedings regarding any offence or alleged offence of or in connection with slavery and human trafficking.
[bookmark: _Ref132804295]HUMAN RIGHTS
The Service Provider shall (and shall procure that its personnel and any sub-contractor(s) shall) at all times comply with the provisions of the Human Rights Act 1998 in the performance of the Contract. The Service Provider shall (and shall procure that its personnel and any sub-contractor(s) shall) undertake, or refrain from undertaking, such acts as the Council requires to enable the Council to comply with its obligations under the Human Rights Act 1998.
[bookmark: _Ref132804296]ENTIRE AGREEMENT
[bookmark: _Ref132804297]The Contract constitutes the entire agreement between the Service Provider and the Council and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
[bookmark: _Ref132804298]Each party agrees that it shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement. Each party agrees that it shall have no claim for any innocent or negligent misrepresentation based on any statement in this Contract.
[bookmark: _Ref132804299]THIRD PARTY RIGHTS
[bookmark: _Hlk129047004]This agreement does not give rise to any rights under the Contract (Third Part Rights) (Scotland) Act 2017 for any third party to enforce or otherwise invoke any term of this agreement.
[bookmark: _Ref132804300]FORCE MAJEURE
[bookmark: _Hlk138927369][bookmark: _Ref124371684]“Force Majeure Event” means any circumstance not within a party’s reasonable control including, without limitation:
acts of Gods, flood, drought, earthquake or other natural disaster;
epidemic or pandemic;
[bookmark: _Hlk138232016]terrorist attack, civil war, civil commotion or riots, war, threat of or preparation for war, armed conflict, imposition of sanctions, embargo, or breaking off of diplomatic relations;
nuclear, chemical or biological contamination or sonic boom;
[bookmark: _Hlk138232045]any law or any action taken by a government or public authority, including without limitation imposing an export or import restriction, quota or prohibition[, or failing to grant a necessary licence or consent;
collapse of buildings, fire, explosion or accident;
interruption of utility service; and
non-performance by suppliers or subcontractors. 
[bookmark: _Ref132908975]Neither Party shall be in breach of this Contract nor liable for delay in performing, or failure to perform, any of its obligations under this Contract if such delay or failure result from a Force Majeure Event.
If there is any If there is any dispute arising as to whether a situation or circumstances constitutes a Force Majeure Event, it shall be determined by the Council acting reasonably.
If the Force Majeure Event continues for the period set out in the Contract Details, the Party not affected may terminate this Contract by giving 30 days’ written notice to the affected party.
[bookmark: _Ref138927424]If both Parties are affected by the Force Majeure Event, then either Party may terminate the Contract in accordance with Condition 27.4. 
[bookmark: _Ref132804302]BLACKLISTING
[bookmark: DocXTextRef45]The Service Provider must not commit any breach of the Employment Relations Act 1999 (Blacklists) Regulations 2010 or section 137 of the Trade Union and Labour Relations (Consolidation) Act 1992, or commit any breach of the Data Protection Laws by unlawfully processing personal data in connection with any blacklisting activities. Breach of this Condition is a material default which shall entitle the Council to terminate the Contract.
[bookmark: _Ref132804303]DATA PROTECTION
[bookmark: _Hlk122529833]Where delivery of the Services:
does not involve the processing of any Personal Data by the Service Provider on behalf of the Council; or
[bookmark: _Hlk157502172]the processing is limited to the sharing of names and contact details only of employees of the Parties for the purposes of co-ordinating and managing the Contract and provision of the Services, 
then each Party will observe its respective obligations under the Data Protection Laws. 
[bookmark: _Hlk138932357]COMPLIANCE WITH RELEVANT LAWS AND POLICIES
[bookmark: _Ref132909002] In performing its obligations under the Contract, the Service Provider shall:
comply with all applicable laws, statutes, regulations and codes from time to time in force; 
comply with Good Industry Practice; and
comply with the Mandatory Policies.
The Council may immediately terminate the Contract for any breach of Condition 30.1 by the Service Provider. 
WAIVER
[bookmark: _Ref132909018] No failure or delay by a Party to exercise any right or remedy provided under the Contract or by law shall constitute a waver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy.
No single or partial exercise of such right or remedy, as is referred to in Condition 32.1, shall prevent or restrict the further exercise of that or any other right or remedy.
[bookmark: _Ref132909025]SEVERANCE
If any provision or part-provision of the Contract is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable; and if such modification is not possible, the relevant provision or part-provision shall be deemed deleted. 
Any modification to or deletion of a provision or part-provision under this Condition 32 shall not affect the validity and enforceability of the rest of the Contract.
[bookmark: _Ref132804338]GOVERNING LAW
[bookmark: _Ref132804339][bookmark: _Hlk132904648][bookmark: _Hlk132885300]The Contract, and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation, shall be governed by, and construed in accordance with the law of Scotland.
[bookmark: _Ref132804340][bookmark: a626002]JURISDICTION
[bookmark: _Ref132804341][bookmark: _Hlk132885318]Each Party irrevocably agrees that the courts of Scotland shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with the Contract or its subject matter or formation. 


	[bookmark: _Hlk132885437]SUPPLEMENTARY NOTICE

	
	
	

	
	1. PROTECTING THE ENVIRONMENT
Service Providers to the East Lothian Council are requested to satisfy themselves that no product will be supplied or used in the provision of Services to the Council which will endanger the health of the consumers or others, will cause significant damage to the environment during manufacture, use, or disposal, which consumes a disproportionate amount of energy during manufacture, use, or disposal, which causes unnecessary waste because of over-packaging or because of an unusually short shelf life, or which contains materials derived from threatened species or threatened environments.
3. FAIR WORK FIRST
Service Providers to East Lothian Council are expected to be aware of and committed to promoting through its own employment policies and practices the Scottish Government’s Fair Work First policy and the Fair Work Framework 2016. The Service Provider is expected to adopt, as far as it is reasonable and commercially viable in the circumstances to do so, the seven Fair Work First criteria. This includes providing workers with payment of the real Living Wage.






	













	
	2. LATE PAYMENT OF INVOICE
[bookmark: DocXTextRef140]Service Providers to the East Lothian Council are requested to address complaints regarding late payment of invoices to, in the first instance, the addressee of the invoice and, in the second instance to the Director of Scottish Procurement Directorate, 3rd Floor Meridian Court, Glasgow, G2 6AT.  Telephone 0131-244-3878. This procedure is suggested as the best practical way of ensuring problems of late payment are resolved, and is not intended to interfere with Service Providers’ legal rights.

4. SCOTLAND INNOVATES
Service Providers to East Lothian Council are encouraged and invited to submit any innovative proposals. East Lothian Council are committed to supporting the provision of new ideas and will provide feedback and a response on any innovative proposals. 










	THIS NOTICE DOES NOT FORM PART OF THE CONDITIONS OF CONTRACT




