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Summary 
This Review Statement outlines the reasons why we consider that planning permission should be 

granted. The key points can be summarised as follows:- 

1. This is a unique case. In summary, the Council has already granted permission for a ‘garden 

building’ near the bank of the River Tyne in East Linton. The applicant had applied for this 

building to be used occasionally for overnight stays by friends and family. However, SEPA 

objected to the proposal, on the basis that it was a residential use in the floodplain policies. 

The permission was granted but a condition was applied to restrict overnight stays, thereby 

completely negating the purpose of the building. 

 

2. Unfortunately, without the applicant’s understanding, their agent agreed to amend the 

submitted plan for the building to remove reference to a bedroom. The applicant therefore 

only became aware of the restrictive condition when the planning permission was granted.  

 

3. This unfortunate situation was compounded by the approach taken with the application which 

is subject to Review. The application to vary the condition to allow occasional overnight guest 

use was submitted without the agent providing any further justification. It was hardly 

surprising, therefore, that SEPA reiterated its objection and it was refused under the Council’s 

delegated powers. 

 

4. In our view, there is no need for SEPA to object. Indeed, it is our understanding that the 

planning officer would be content to grant permission if SEPA did not object. Even if SEPA does 

object in the context of this Review, the Local Review Body has the power to grant planning 

permission, subject to a possible referral to Scottish Ministers, who are able to ‘call-in’ the 

application for their determination if they consider necessary. It should be noted that the 

Council has taken such decisions in the past, and the Scottish Government has taken no action. 

 

5. It is appropriate and valid for SEPA to resist residential development in floodplains, for obvious 

reasons. If people live in a floodplain, they will potentially be subject great disruption and 

possible danger in the event of a flood, and will possibly not have alternative accommodation 

to resort to. The circumstances of this case are completely different, where family and friends 

are only sleeping over occasionally, and can be stopped from doing so in the event of a 

potential flood. There would have to be torrential rain for many days for this to happen, and 

an imminent flood would be quite apparent. As far as we are aware, the site in question has 
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not flooded in living memory, and it should also be noted that there are numerous nearby 

residential properties subject to this very low flooding risk. 

 

6. The existing permission means that the building is considered to be acceptable in design terms 

and allows for it to be used for ancillary domestic use. The only concern is that the risk to 

occupants from flooding would be too great if people were allowed to sleep in the building. 

 

7. We would suggest that such a risk does not exist. Firstly, it should be noted that the variation 

to the condition is only seeking “occasional” guest and family use. I have been advised by the 

applicant that they would be quite content to restrict this to no more 30 nights per year. As 

described below, an appropriate planning condition can be applied to control this. The 

applicant would observe weather conditions, river levels and the SEPA flood alert website. If 

there was any prospect of flooding, then guests would not be permitted to occupy the 

building.  

 

8. We strongly recommend that the LRB undertakes a site visit, so that it can observe first-hand 

the nature of the site (e.g. the steep river bank), which we suspect SEPA has not done. 

  



6 | P a g e  
 

1. Introduction 

1.1 This Review concerns an application for the “variation of condition 3 of planning permission 

15/00387/P – To provide occasional guest (family & friends) accommodation” (Appeal 

Document 1). The application was registered on 27th October 2015 and the refusal notice is dated 

10th December 2015 (Appeal Document 2). The Council’s assessment of the application is set out 

in the Officer’s Report (Appeal Document 3). There was one refusal reason, as follows: 

No information or details are provided to demonstrate that the building would be free from 

flood risk so as to be safe for use as occasional guest accommodation and thus variation of 

Condition 3 of planning permission 15/00387 to allow for such a use would be contrary to Policy 

1B of the approved South East Scotland Strategic Development Plan (SESplan), Policy DP16 of 

the adopted East Lothian Local Plan 2008 and to advice on flood risk given by the SEPA. 

1.2 The background to this is that the applicants, who live in the Harvesters House adjacent to the 

proposed building, sought planning permission for it with the express intention for it to be used 

as occasional guest and family accommodation. Condition 3 which was attached to the 

permission forbids this, and so the permission is of no use to them. 

1.3 We have only recently become involved in this case, and we find it hard to understand why events 

unfolded in this way. Perhaps it was poor communication by the applicant’s agent (the builder) 

in not making clear to the planning officer that such a condition negated the purpose of the 

application, and at that point explaining more clearly the proposed use and perhaps seeking to 

agree an appropriate condition that would remove the risk of flooding to the occasional 

occupants. 

1.4 This apparent lack of communication was compounded with no further justification being 

submitted in support of the subsequent application to vary the condition. 

1.5 In our view, some very simple steps can be taken to ensure that there is no risk to people arising 

from flooding as a result of this proposal, and we request that the Local Review Panel take a 

common sense approach to this matter. 
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2. Site Description and Commentary 
2.1 The site is close to the western bank of the River Tyne within the urban area of East Linton 

(Document 4 – Location Plan). The original planning application was for a relatively small single-

storey pitched roof building, which was granted planning permission in August 2015. 

2.2 The original floorplan submitted with this planning application showed a sitting room, a bedroom 

and a shower room, and it was indicated that it was for the purpose of occasional overnight guest 

and family use (Document 5 – Superseded Floorplan). However, following an objection from SEPA 

to the effect that it could not support a residential use on a site subject to potential flooding, the 

applicant’s agent submitted an amended floorplan, simply renaming the 3 rooms in the house as 

studio, store and cupboard (Document 6 – Approved Floorplan). The applicant was not properly 

advised of the significance of the amendment proposed by their agent, and they would not have 

agreed to it if they had. Its significance only became apparent to them following the granting of 

planning permission and they became aware of Condition 3, which forbade the use of the building 

for overnight accommodation for guests and family. Given that this was the only intended 

purpose of the building, this planning permission is of no use to them. 

2.3 In these circumstances, the applicant submitted an application to vary Condition 3 to allow 

occasional guest and family use. Condition 3 in its current form states: 

The building hereby approved shall only be used for ancillary purposes, (not including resident 

or guest accommodation), incidental to the use and enjoyment of the dwellinghouse that is 

Riverside House, 4 Station Road, East Linton and shall not be used for residential 

accommodation, a separate dwellinghouse or for any business, trade or other commercial use. 

2.4 We seek an amendment to this condition to state: 

The building hereby approved shall only be used for ancillary purposes incidental to the use and 

enjoyment of the dwellinghouse that is Riverside House, 4 Station Road, East Linton and shall 

not be used as separate dwellinghouse or for any business, trade or other commercial use. For 

the avoidance of doubt, occasional overnight use by non-paying guests is permitted, so long as 

it does not exceed a total of 30 days in any calendar year. 

2.5 This condition ensures that the building is not used as a dwelling house or a guesthouse. We have 

deleted the original reference to ‘residential accommodation’ because the term is ambiguous. 

Planning legislation does not recognise the expression, as it simply distinguishes between 

dwelling houses, flats, residential institutions and guest houses. The proposed use does not 

comprise any of these as defined in the Town & Country Planning Use Class Order, and the 
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proposed condition ensures that it cannot be used in any of these ways. It can only be used in the 

specific manner described in the condition. 

2.6 The determining issue in deciding this application to vary Condition 3 relates risk of the building 

being flooded while being occupied overnight by friends or family. SEPA do not object to the 

building being used by people for domestic purposes during the daytime but do appear to 

consider that allowing people to stay overnight presents an unacceptable risk. This seems to us 

to be unreasonable, particularly given the proposed occasional use, and the option not to sleep 

in the building if there is any potential risk. This is different to the circumstances of a residential 

property, where the occupant may have no choice but to be there. 

2.7 The situation with occasional use for guests who are family and family friends is fundamentally 

different. If there is any prospect of a flood, the use of the building for an overnight stay can be 

cancelled or postponed. The guests could instead stay in the applicant’s house.  

2.8 This is a matter of common sense. The prospects of flooding can easily be established by 

observing the weather, river height and the SEPA Flood Alert website. As far as we are aware, the 

site has not flooded in living memory, despite recent extreme events, and it would have to rain 

for many days for a flood to occur. It is beyond comprehension that guests would be caught 

unawares during the night, and even if they were, there is a very easy route directly out of the 

front door towards rising ground. 
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3. Conclusion 
3.1 This is a unique case, and unfortunately East Lothian Council and SEPA were not fully advised of 

the circumstances to allow them to fully consider the case. This is no criticism of the planning 

department, who can reasonably only take account of the information they are given. 

Fortunately, the Local Review Body is able to take account of the additional information now 

provided. 

 

3.2 The building in question has permission for ancillary domestic use, and the only issue here is 

whether guests can sleep in it for no more than 30 days a year. And in that regard, the only 

concern is whether such guests would be in peril due to flooding. Given that the site has not 

flooded in living memory, and guests will obviously not be permitted to stay if there is the 

potential of a flood, there should be absolutely no concern here. 

 

3.3 We therefore respectfully request that the Local Review Body grants planning permission for the 

variation to Condition 3 as we have specified above. 

 

 













































Proposed Floor Plan
scale: 1.50
49.61 sq.mtrs 2-8 Clashburn Way

Bridgend Industrial Estate
Kinross

KY13 8GA
Tel: 01577 864706
Fax: 01577 864472

Email: conservatory1@mozmurray.co.uk

PROJECT:
Ancillary Domestic Accommodation  @
Riverside House
4 Station Road
East Linton
EH40 3DP

CLIENT:
Ros Lowrie & Paddy Burns

DRAWN BY:
Greig Ramsay

DATE:
11th May 2015

CONTRACT NUMBER:
10396

DRAWING NUMBER & REVISION:
03 A

Proposed Materials:
Base - Facing Brick
Timber frames & doors - Moss Grey
Walls - Cedar Lining Boards
Roof - Fatra Single Ply Membrane
Flue - Stainless Steel

No new hardstanding proposed.
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