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Re:  STL Applica�on for 3/4 Links Road, North Berwick. 

Arial View of “Tusculum” 
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Re. STL Applica�on, 3/4 Links Road, North Berwick 
 

Photograph showing the trellis gate of the li�. There is an inner and outer gate 
and if either is improperly closed, the li� is immobilised even between floors. 

The trellis gate is a par�cular hazard for chidren. 
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Re. STL Applica�on, 3/4 Links Road, North Berwick 

Sketch and photograph showing the access to “Tusculum flats from the courtyard. 

The lower entrance gives access to Flats 3,4,5and 6. The upper entrance gives access to the 
communal staircase and Flats 2, 3, 4 and 5. 
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Summary of objec�ons to: 

 Short-Term le�ng of Flat 4, “Tusculum”, 3 Links Road, North 
Berwick 

• “Tusculum” was built for single occupancy
• With compromises, it was converted into six flats
• There are two entrances to flat 4 from the courtyard
• The lower entrance gives access to flats 3,4,5&6
• The upper entrance gives access to flats 2,3,4&5
• There is a li� which can be problema�c for visitors
• There is a communal staircase which can be noisy
• The STL of flat 4 to six visitors causes a loss of privacy
• This is the first opportunity for residents to make objec�ons.
• The flat has never been scru�nised as to its suitability for STL.
• There are security issues with STL in this building
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From:
To: Crichton, Rebecca
Subject: Documents for Licensing Sub Committee Tusculum Flat 4 3 Links Rd EH39 4LT
Date: 11 April 2024 15:52:00

You don't often get email from  Learn why this is important

CAUTION: This email originated from outside of the organisation. Do not click links or open attachments unless
you recognise the sender and know the content is safe.

Dear Rebecca
Thank you for contacting me this afternoon. Further to our conversation I attach the following

documents to be submitted to the sub Committee prior to the meeting on the 18th April
1 Introductory Letter
2 Solicitors Letter(another email)
3Letter to Neighbours
4 Neighbours Reply
5 Newspaper Articles links
 
﻿https://www.eastlothiancourier.com/news/19501831.neighbours-lose-appeal-north-berwick-
flat-appears-rent-airbnb/

https://www.edinburghlive.co.uk/news/edinburgh-news/lothian-airbnb-flat-row-neighbours-
21266150
 
I will forward a personal statement to you asap
I hope this is in time to be added to the pre meeting documentation
Best Regards
Jane Kitching

Sent from Mail for Windows
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Dear Sir/Madam, 
 
My application for an STL licence at Tusculum, 3 / 4 Links Road, North Berwick, 

EH39 4LT is due to be heard before the Licensing Sub-Committee at 2pm on 

Thursday 18th April 2024. I am grateful for receipt of the objections which you have 

forwarded to me. I have read them carefully. 

I wish to be represented at the hearing by my agent, Mr. Torquil McInroy, who has 

had daily conduct of the letting of this property. He has operated the complaint 

handling procedure which I put in place in July 2022. All of the complaints have 

emanated from Dr H. MacKenzie. 

I wish to provide a written statement as to my character, to allow the Sub-Committee 

to assess my suitability, and I am willing to dial in to the hearing by telephone to 

answer any questions which the Committee may wish to ask me. 

I attach a copy of a letter which I sent to my neighbours in July 2022 and a copy of 

the reply which I received from Dr MacKenzie. 

It will be apparent from reading these letters that Dr MacKenzie harbours a deep-

seated but wholly erroneous sense of grievance against my deceased mother and me.  

I put in place the complaint-handling procedure specifically to distance myself from 

his continual bullying behaviour. I am advised that I am not obliged to submit to any 

further harassment or defamation from him in the course of these proceedings and I 

request appropriate dispensation to be permitted to participate in the hearing in the 

manner requested above. 

The Sub-Committee members will read that, Dr MacKenzie believes that my mother 

was deceitful for many years in relation to the use of our flat and that I have also 
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deliberately circumvented scrutiny and behaved dishonestly and illegally in relation to 

my own dealings with the flat. I attach a letter from the solicitors who acted perfectly 

properly in the matter of an application for a Certificate of Lawfulness on my behalf. 

These defamatory claims, in which Dr MacKenzie persists, are baseless. 

Dr MacKenzie appealed to The Scottish Ministers against the grant to me of that 

Certificate of Lawfulness in relation to my use of the flat. It was held that he had no 

case and his “appeal” was dismissed. He chose to defame ELC too, claiming that they 

had failed to handle the application properly. ELC were obliged to issue a Press 

Release in response to correct the false impression which Dr MacKenzie sought to 

give. I attach a copy of the newspaper reports from the time. 

To summarise, my application is to be permitted to participate in these proceedings by 

the filing of a written statement as to my character and background, to address the 

question of my suitability for a Licence; and for my authorised agent, Mr Torquil 

McInroy, to present my responses to the objections at the Hearing. 

I look forward to receipt of the Sub-Committee’s decision on this preliminary matter 

of procedure in due course. 

Yours sincerely 

Jane Kitching 
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From:
To: Crichton, Rebecca
Subject: FW: Jane Kitching - Certificate of Lawfulness; Our Ref: 078130-000001 [HM-HMWORKSITE.FID4483425]
Date: 11 April 2024 15:43:55

CAUTION: This email originated from outside of the organisation. Do not click links or open attachments unless
you recognise the sender and know the content is safe.

Hi Rebecca
I have forwarded the solicitors letter and certificate of Lawfulness for the attention of the

Licensing Sub Commitee meeting on the 18th April regards Tusculum Flat 4 3 Links Rd EH 39 4 LT
Many thanks
Best regards
Jane Kitching
 
Sent from Mail for Windows
 

From: 
Sent: 11 April 2024 15:39
To: 
Subject: Fwd: Jane Kitching - Certificate of Lawfulness; Our Ref: 078130-000001 [HM-
HMWORKSITE.FID4483425]
 
 
Sent from my iPhone

Begin forwarded message:

From: Mhairi Innes <Mhairi.Innes@harpermacleod.co.uk>
Date: 8 April 2024 at 17:24:30 BST
To: janekitching@icloud.com
Cc: John McHugh <John.McHugh@harpermacleod.co.uk>
Subject: Jane Kitching - Certificate of Lawfulness; Our Ref: 078130-000001 [HM-
HMWORKSITE.FID4483425]

﻿
Hi Jane
 
I have been assisting John with this today. We have discussed the issue with one of our
colleagues, Peter Ferguson.
 
Please see his response below following his review of the documentation you sent John
earlier.
 
If you have any questions, please feel free to get in touch.
 
Thanks
 
Mhairi  
 

MHAIRI ​​​​
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INNES
TRAINEE SOLICITOR
DISPUTE RESOLUTION

 

Tel: 0131 247 3348

Mob: 07977859756

Citypoint 65 Haymarket Terrace Edinburgh EH12 5HD

 

     

From: Peter Ferguson <Peter.Ferguson@harpermacleod.co.uk> 
Sent: Monday, April 8, 2024 5:06 PM
To: Mhairi Innes <Mhairi.Innes@harpermacleod.co.uk>; John McHugh
<John.McHugh@harpermacleod.co.uk>
Subject: RE: 078130-000001 - Jane Kitching - Certificate of Lawfulness renewal
[HM-HMWORKSITE.FID4483425]
 
Mhairi, John.
 
In relation to short term let licence applications, the applicant requires, amongst other
things, to prove that short-term letting is lawful in planning terms. Lawfulness of the use
can be established by either exhibiting planning permission or by applying for and
obtaining a certificate of lawfulness of existing use.
 
In this case, as Mrs Kitching had used the property for short term letting for over 10
years, she was able to apply for a certificate of lawfulness. An application was made
and the application was duly granted by East Lothian Council. The certificate of
lawfulness is attached.  
 
In terms of section 159(6) of the Town and Country Planning (Scotland) Act 1997, the
lawfulness of a use for which a certificate is in force (which it is here) shall be
conclusively presumed.
 
150 Certificate of lawfulness of existing use or development.
(1)If any person wishes to ascertain whether—
(a)any existing use of buildings or other land is lawful,
(b)any operations which have been carried out in, on, over or under land are
lawful, or
(c)any other matter constituting a failure to comply with any condition or
limitation subject to which planning permission has been granted is lawful, he
may make an application for the purpose to the planning authority specifying the
land and describing the use, operations or other matter.
(2)For the purposes of this Act, uses and operations are lawful at any time if—
(a)no enforcement action may then be taken in respect of them (whether because
they did not involve development or require planning permission or because the
time for enforcement action has expired or for any other reason), and
(b)they do not constitute a contravention of any of the requirements of any
enforcement notice then in force.
(3)For the purposes of this Act, any matter constituting a failure to comply with
any condition or limitation subject to which planning permission has been
granted is lawful at any time if—
(a)the time for taking enforcement action in respect of the failure has then
expired, and
(b)it does not constitute a contravention of any of the requirements of any
enforcement notice or breach of condition notice then in force.
(4)If, on an application under this section, the planning authority are provided
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with information satisfying them of the lawfulness at the time of the application of
the use, operations or other matter described in the application, or that
description as modified by the planning authority or a description substituted by
them, they shall issue a certificate to that effect; and in any other case they shall
refuse the application.
(5)A certificate under this section shall—
(a)specify the land to which it relates,
(b)describe the use, operations or other matter in question (in the case of any use
falling within one of the classes specified in an order under section 26(2)(f),
identifying it by reference to that class),
(c)give the reasons for determining the use, operations or other thing to be
lawful, and
(d)specify the date of the application for the certificate.
(6)The lawfulness of any use, operations or other matter for which a certificate is
in force under this section shall be conclusively presumed.
(7)A certificate under this section in respect of any use shall also have effect, for
the purposes of the following enactments, as if it were a grant of planning
permission—
(a)section 3(3) of the M1Caravan Sites and Control of Development Act 1960,
(b)section 5(2) of the M2Control of Pollution Act 1974, and
(c)section 36(2)(a) of the M3Environmental Protection Act 1990
 
The language is slightly awkward here as lawfulness is being used in two senses - (i)
the lawfulness of the use and (ii) the lawfulness of the certificate. The lawfulness of the
use is established by the grant of the certificate and section 150(6) above. I would
regard the lawfulness of the certificate (or indeed permissions or licences issued by a
local authority to be manifest.) If a third party wanted to contest such manifest
lawfulness, the onus is on them to do so by way of a JR challenge (the deadline for
such challenge having long since passed.)
 
I don’t think there is any need for the client to demonstrate the lawfulness of the
certificate. In any event, the issues mentioned by Mr Mackenzie (the certificate of
lawfulness process did not involve an inspection of the property and that he did not
have a right to object/appeal) are entirely consistent with the certificate of lawfulness
process (and not mistakes made by ELC in the handing of this particular application.)
 
Peter.
 

Peter Ferguson​​​​

Partner
Planning & Environmental
Ext:  1052
Tel:  0141 227 9332
 

Mob:0796 839 2642
   

 
Please be aware of cyber-crime.
We will not change bank account details during the course of a transaction.  If you are due to transfer money
to Harper Macleod and have received an e-mail with sort code and account details you should call your Harper
Macleod contact to corroborate these details.  Please use a phone number from our website or terms of
engagement letter and not one from the same e-mail as contains the bank account details.  For other advice
on protection from cyber-crime, see the National Cyber Security Centre website.

Please consider the environment before printing this email 

Harper Macleod LLP is limited liability partnership regulated by the Law Society of Scotland, whose registered
number is S0300331 and whose registered office is at The Cadoro, 45 Gordon Street, Glasgow G1 3PE,
United Kingdom. Information, conclusions, opinions and/or advice contained in this message (or its
attachments) are not given or endorsed by Harper Macleod LLP, unless originating from Harper Macleod LLP
and transmitted in the normal course of their business. This message (and its attachments) is confidential and
subject to legal professional privilege, and may be exempt from disclosure requirements arising under
applicable law. Use, disclosure, transmission, copying or alteration of this message (or its attachments) is
strictly forbidden unless expressly authorised by Harper Macleod LLP. This message (and its attachments) are
intended for the named addressee only. If you have received this message (or its attachments) in error please
destroy it and all copies of it and notify the sender immediately. This message (and its attachments) have
been scanned for viruses prior to leaving the Harper Macleod LLP network, however Harper Macleod LLP
does not guarantee that this message (or its attachments) will be free from viruses, malicious code or such
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Our Ref: 21/00090/CLU
Ask For: Caoilfhionn McMonagle    
Tel: 0162082 7231
Your Ref:
Date: 16th June 2021

Mrs Elizabeth Jane Kitching
c/o Harper Macleod LLP
Per Peter Ferguson
The Ca'd'Oro
45 Gordon Street
Glasgow
G1 3PE

Dear Sir/Madam,

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997: SECTION 150 

DECISION ON APPLICATION FOR CERTIFICATE OF LAWFUL USE OR 
DEVELOPMENT

PROPOSAL: Certificate of lawfulness for an existing use - Use as short stay let 
accommodation

LOCATION: Flat 4 Tusculum Links Road North Berwick East Lothian

I refer to your application for a Certificate of Lawful Use or Development under the 
Town and Country Planning (Scotland) Act 1997: Section 150, reference no 
21/00090/CLU. 

I write to advise you that the Council has decided, on the basis of the facts presented 
in the application, to issue a Certificate of Lawful use for the use or development.  
The Certificate is attached to this letter.

Yours faithfully

Keith Dingwall
Service Manager - Planning
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If the applicant is aggrieved by the decision of  the Planning Authority the applicant 
may, within three months from the date of this notice, appeal to the Scottish Ministers 
under Section 154 of the Town and Country Planning (Scotland) Act 1997.  The 
appeal should be addressed to Planning and Environmental Appeals Division, Scottish 
Government, Ground Floor, Hadrian House, Callendar Business Park, Callendar 
Road, Falkirk FK1 1XR.  A copy of the notice of appeal must at the same time be sent 
to Development Management, East Lothian Council, John Muir House, Brewery Park, 
Haddington, East Lothian EH41 3HA.
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TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 SECTION 150 

Certificate of Lawful Use of Existing Use or Development

The East Lothian Council hereby certify that on 11th May 2021 the 
use/operation/development described in the First Schedule hereto in respect of the 
land specified in the Second Schedule hereto and coloured red on the plan attached to 
this certificate, was lawful within the meaning of Section 150 of the Town and 
Country Planning (Scotland) Act 1997 for the following reason(s) set out in the 
attached report.

Signed ………… ……………………  (Council’s proper officer)

On behalf of East Lothian Council
11th May 2021

Date ……………………………………………………….

First Schedule          Certificate of lawfulness for an existing use - Use as short stay 
let accommodation

Second Schedule     Flat 4 Tusculum
Links Road
North Berwick
East Lothian

  

Notes
1. This certificate is issued solely for the purpose of Section 150 of the Town and 

Country Planning (Scotland) Act 1997
2. It certifies that the use/operation/development described in the First Schedule 

taking place on the land specified in the Second Schedule was lawful, on the 
specified date and, thus, would not have been liable to enforcement action 
under section 127 of the 1997 Act on that date.

3. This certificate applies only to the extent of the use/operation/development 
described in the First Schedule and to the land specified in the Second 
Schedule and identified on the attached plan.  Any use/operation/development 
which is materially different from that described or which relates to other land 
may render the owner or occupier liable to enforcement action.
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Dear Neighbours, 
 
           Re: Flat 4, 3 Links Road, North Berwick 
 
I am writing to inform you of a change in the arrangements for communicating with me 

about guests who are staying at the above property. I hope to be able to improve 

relations with you when you follow the simple procedure which I am now 

implementing. 

 I am aware that I have a duty to ensure that guests staying at the property do not cause 

any unlawful nuisance and I will continue to observe this duty. The threshold which 

must be crossed, before behaviour can constitute an unlawful nuisance, is much higher 

than mere annoyance, irritation, frustration or inconvenience on the part of neighbours. 

Serious, continual, intolerable and avoidable interference with the use of your property 

must be demonstrated. 

 I have received complaints about the sound of footfalls emanating from my flat, the 

sounds of families coming and going to the flat and sand from the beach falling off 

children’s feet on to the stairs. None of these things can constitute an unlawful nuisance 

nor can they found any reasonable complaint. The accumulation of these trivial, 

unreasonable complaints, made directly to me, particularly when combined with 

gratuitous and malicious slurs on my family, amounts to a course of harassment which 

I am no longer prepared to tolerate. 

In future, any complaints which you may choose to raise about guests who are using 

the property must be made directly to my letting agent, Torquil McInroy on his email 
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account: . Your complaint will be logged, evaluated and 

addressed by him with my full authority. 

 A record will be kept of the nature of the complaints and how they are resolved. With 

this dedicated conduit now available to you, it follows that there can be no reasonable 

justification for you to continue to communicate with me directly about any such 

matters in the future and I request that you refrain from so doing. 

Similarly, there can be no reasonable justification for you to approach any of my guests 

directly, in order to remonstrate with them or their children, to berate or to upset them 

in any manner whatsoever, in such a way as to ensure that they never return to the flat 

for another holiday, thus indirectly causing me further harassment. 

I sincerely hope that this new arrangement will prove to be mutually beneficial, and 

you may be assured that I will monitor its operation closely. 
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Dear Jane, 
Thank you for your latest email where you attempt to improve your currently poor relationship with 
the residents of Tusculum and provide the email address for Torquil.. 
I have consulted with my fellow residents and our initial reaction is one of disappointment as we 
have seldom read such a piece of patronising and self- righteous nonsense. 
From the outset, Flat4 has been used as a holiday let on the basis of deceit. Initially with your 
mother who dishonestly claimed that the flat was only being used by friends and family and then by 
yourself by illegally running the business without the necessary Planning Consent.  

You subsequently formalised the situation via a Certificate of Lawfulness which contained several 
aspects which were contentious.  Unfortunately, and curiously, there is no appeal process or 
requirement for corroboration or consultation with neighbours so it seems that you have bypassed 
the planning process which would have consulted with, and respected, the opinion of neighbours. 
This demonstrates the typical lack of consideration and respect which you have for the other 
residents of Tusculum who are unanimous in their opposition to holiday lets in Flat 4. 
In the latter part of your missive you suggest that all complaints about the holidaymakers should be 
directed through Torquil. So, for example, if, as we had, a group of drunken and disorderly golfers, 
yelling their heads off after midnight, we should drop a email to Torquil asking him to remedy the 
situation at his earliest convenience……..what nonsense! 
You are in no position to dictate when and how the Tusculum residents intervene with the 
temporary occupants of Flat 4. You can however, rest assured that your “guests” will be treated no 
differently to any other neighbour in Tusculum without any particular harassment. 
Your draconian instructions with phrases such as “follow the simple procedures”,  “I am no longer 
prepared to tolerate”,  “complaints…must be made directly to my letting agent”,  “there can be no 
reasonable justification for you to  continue to communicate with me directly…or for you to approach 
my guests directly”  may well cause a deterioration in your already troubled relationship with the 
Tusculum residents. You don’t seem to appreciate the vast difference between a polite request and 
an autocratic instruction. 
What this amounts to, is that the Tusculum residents are being asked to tolerate all the hassle of 
holiday lets in Flat 4 whereas you are making every effort to distance yourself from the realities of 
the situation. 
Far from improving relations with Tusculum residents your latest authoritarian email has generated 
greater antagonism to you and your business. Be assured that will continue to be in contact with you 
when we think it is appropriate as we are in the best position to assess what constitutes a nuisance 
to the residents of Tusculum. 

Regards 

Hugh 

 

Additional notes: 

(1) From Kathy Fairweather:  Every year, including this year, the flat is let to scaffolders who are 
erecting stands for golf competitions. They leave the door on the outside stair open, dump 
beer cans in whatever wheelie bins they can find, smoke outside my kitchen window and 
tramp sand and grit up the stairs. We have always been told that the flat is let to 
holidaymakers and Janes communication only refers to holiday makers. Perhaps we could 
ask Torquil not to let it to workmen. Jan Wood from the top flat asked who cleans the stairs 
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and I asked the cleaning lady about that. She cleans the York Road entrance and the Links 
Road entrance and the inside of the lift. Sweeping down or mopping the stairs would have to 
be agreed and paid for by the only 2 properties that use the stair. 

 

(2) There are other general complaints about: 

Noise, Refuse Disposal. Shouting in the stairwell, inconsiderate Car Parking, misuse of the lift, 
Litter etc. These are matters which can be resolved with neighbours but with the multi-stage 
process which you propose, it would all be too late. 
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From:
To: Crichton, Rebecca
Subject: Personal Statement for licensing Sub Committee Tusculum
Date: 11 April 2024 16:49:52

You don't often get email from . Learn why this is important

CAUTION: This email originated from outside of the organisation. Do not click links or open attachments unless
you recognise the sender and know the content is safe.

 
PERSONAL STATEMENT OF JANE KITCHING
 
My name is Jane Kitching I have a degree in Microbiology and worked for several years in the
NHS before taking an art degree and now a full time artist. I exhibit in several galleries of which
three are in Scotland, namely Greens and Blues in North Berwick, The Torrance Gallery, Dundas
Street, Edinburgh and MacGregor Fine Art, Glasgow.
My parents were missionaries, my father is a clergyman in the Church of England, one of his
livings was a retirement post for several years on the Isle of Bute for the Church of Scotland. My
mother was a mathematician and teacher. They bought the family flat in Tusculum North
Berwick in 1990 for use for the family, their four children and several grandchildren .
In 2000 I and my husband, also a clergyman, bought into the family flat as we thought we would
retire there. Unfortunately my husband who had Cystic Fibrosis died at the age of 56 and it
became no longer an option to move up to Scotland. The flat at Tusculum  remains a family asset
and generates a modest supplementary income. Our ties with Scotland are decades long and my
siblings and I still love coming to stay in the flat.
 
 
Sent from Mail for Windows
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